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BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
STATE OF CALIFORNIA

In the Matter of the Accusation Filed Against: Case No.: VN-2006-1433
- ROSALINDA MARTINEZ DEFAULT DECISION
i 320 8. Montclair Street AND ORDER
Bakersfield, CA 93309

Vocational Nurse LEicense No. VIS 204442

Responderil

Rosalinda Martinez (“Respondent™) was served Accusation No. VIN-2006-1433;
Statement 10 Respondent; Notice of Defense form; copies of Government Code sections 11507.5, _

11507.6 and 11507.7, and Request for Discovery by both first class and certified mail on November

Respondent failed to file a Notice of Defense within the time specified in Government
Code section 11506.

The Bureau of Vocational INursing and Psychiatric Technicians (“Bureau™) has
determined that Respondent has waived her rights 1o a hearing to contest the mernts of the
Accusation and that the Bureau will take action on Tﬂe Accusation without a hearing, pursnant to
Govermment Code section 11320,

The Burcau makes the following findings of fact:

FINDINGS OF FACT

1 Teresa Belio-Jones, 1.1, M.S. N, RN, made and filed the Accusation solely
in her capacity as the Bureau's Executive Officer.

2. On Way 28, 2003, the Bureau issued Vocational Murse License Number VN
204442 t0 Respondent. Said license expired on August 31., 2008 and has not been renewed.
3. Pursuant to Business and Professions Code sections 101.1(b) and 130, the

Department of Consurmer Affairs has succeeded to and is vested with all duties, powers, purposes,

responsibilities and jurisdiction not otherwise repealed or made inoperative of the Buresau and its
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executive officer; that the department is under the control of the Director of Consumer Affairs.

4. Pursuant to Business and Professions Code section 28735, the Burean may

discipline any licensed vocational murse for any reason provided in Asticle 3 of the Vocational

Nursing Practice Act.

license shall not deprive the Bureau of jurisdiction to proceed with a disciplinary action during the

| period within which the license may be renewed, testored, reissued, or reinstaied. Under Pusiness

- and Professions Code section 2892 1, the Bureau may renew an expired license at any time within :

| four vears after the expiration.
0. Eespondent has subjected her license to disciplhine under Business and
Professions Code sections 490 and 2878(f), 11 conjunction with California Code of Regulations, title

16, section 2521, in that Respondent was comvicted of cnimes substantially related to the

! qualifications, functions or duties of a licensed vocational nurse wiich to a substantial degree

_ evidence her present or potential unfitness as a licensed vocational nurse to perform the functions

i authomzed by her License in a manner consistent with the public health, safety, or welfare, as
descnbed n Accusation No. VN-2006-1433, a copy of which is attached as Exhibit “1" and

incorporated by reference.

7. Respondernt has subjected her license to discipline under Business and

. Professions Code section 2878{a), in conjunction with section 2878.5(c), on the grounds of

. unprofessional conduct, in that Respondent was convicted of crimes involving alcohol and/or PCE. a

| controlled substance and dangerous drug, as described in Accusation No. VN-2006-1433,

8. Respondent has subjected her license to discipline under Business and
Professions Code section 2878(a), in conjunction with section 2878.5(b). on the grounds of
unprofessional conduct, in that Respondent used a controlled substance, and/or alcoholic beverages,

in a manner dangerons to herself and others, as described in Accusation No, VN-2006-1433,

AE Respondent has subjected her license to discipline under Business and

Professions Code section 2878(a), in comjunction with section 2878.5(a), on the grounds of

. unprofessional conduct, in that Respondent unlawfully obtained or possessed PCE, a controlled

9]

o Pursuant to Business and Professions Code section 118(h), the expiration ofa
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substance and dangerous drug, as desepbed in Accusanon No. ¥N-2006-1433.
DETEEMINATION OF ISSUES

Based on the foregoing Findings of Fact, Respondeni has subjected her license to

* discipline under Business and Professions Code sections 490, 2878(a), 2878(f), 2878.5(a), 2878.5(b}, .
and 2878 .5{c) and California Code of Regulations, tile 16, section 2521.

LOCATION OF RECORD

The record on which this Defeult Decision is based is located at the Sacramento office |
of the Bureau of Vocational Nuarsing and Psychiatric Technicians.
ORDER

WHEREFORE, the Bureau of Vocational Nursing and Psychiatric Technieians

. makes the following érdar:

Vocational Nurse License Number VIV 204442 authorizing Respondent to act ag a

vocalional nurse 1s hereby revoked.

Respondent shall have the right to petition for reinstatement of the aforesaid license

| ' pursuant to the provision of section 2878.7(a)(1) of the Business and Professions Code.

Respondent shall not be deprived of making any further showing by way of

| mitigation; however, such showing must be made directly to the Bureau of Vocational Nursing and

Psychiatnie Technicians, 2535 Capitol Oaks Dirive, Suite 205, Sacramento, California, 95833 prior to
the effective date of this Decision.

This Default Decision shall become effective op § € 2TUaTY &, 2009

Dated and signed December 30, 2008

PATRICIA HARRIS
Deputy Director, Board/Burean Support
Department of Conswmer Affairs

Attachmznts: Exhibit “1", Accusatiovn No. YIN-2006-1433 and Declaration of Service




Exhibit #17
Accusation No. VIN-2006-1433 and Declaration of Service
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FILED

EDMUND G. BROWN JR., Attorney General MOV 12 2008
of the State of California
MARC D. GREENBAUM Board of Yocatianal Nurging

Supervising Deputy Attorney General and Psychlstric Techhiclans

GILLIAN E.'FRIEDNMAN, State Bar No. 169207
Deputy Attorney General

300 So. Spring Street, Suite 1702

Los Angeles, CA 90012

Telephons: (2133 897-2364

Faczimile: {213) B97-2804

Artomeys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF YOCATIONAL NURSING AND
PSYCHIATRIC TECHNICIANS
STATE OF CALIFORNIA

In the Martler of the Accusation Against: Case No. VIN-2006-1433
ROSALINDA MARTINEZ
aka ROSEALIND A MARTINEZ ACCUSATION
320 5. Montclair Street
Bakersfield, CA 93309
Vocational Nurse License No. VN 204442

Fespondent.

Complainant alleges:
PARTIES

I. Teresa Bello-Jones, 1.D., M.S.N., RN, (Complainant} brings this
Accusation sotely in her official capacity as the Executive Officer of the Burean of Vocational
Nursing and Psychiatric Techmicians, Department of Consurner Affairs (Bureau),

2. On or about Mayv 28, 2003, the Burcau issued Vocational Nurse License
No. ¥\ 204442 to Rosalinda Martingz aka Rosealinda Martinez (Respondent). The Vocational
Nurse License was in full force and effect al all times Televant to the charges brought hereln and
expired on August 31, 2008, The license is currently in delinquent status.

i
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JURISDICTION

3 This Accusation 15 brought befors the Dirsctor of Consumer Affairs
{Director) for the Bureau, under the authority of the following laws. All Section references aré 1w
the Business and Professions Code (Code) unless otherwise mdicated.

STATUTORY PROVISIONS

4. Seetion 22 states:

“(a) ‘Board’ as used in any provisions of thiz Code, refers to the board in which
the admunstration of the provision is vested, and unless otherwise expressly provided, shall
include ‘burean,” ‘comumission,” ‘comrniitee,” ‘departrnent,” ‘division,’ ‘examining committes,’
‘program,” and ‘ageney.”

“(b)  Whenever the regulatory program of a board that is subject lo review by
the Joint Commitiee on Boards, Cormmissions, and Consumer Protection, as provided for in
Drvision 1.2 {commencing with Section 473), is taken over by the department, that program shall
be designarted as a “burean.’”

5. Section 101.1, subdivision {b), states:

"1}  Inthe event that any board, as defined m Section 477, becomes moperative
or i5 repealed 1n accordance with the act that added this section, or by subsequent acts, the
Department of Consumer Affairs shall succeed to and is vested with all the duties, powers,
purposes. responsibﬂiﬁes and jurisdiction not otherwise repealed or made inoperative of that
board and its executive officer.

"(2)  Any provision of existing law that provides for the appointment of board
members and specifies the qualifications and tenure of board mernbers shall not be implemented
and shall have no force or effect while that board is moperative or repealed. Every reference to
the inoperative or repealed board, as defined in Section 477, shall be deamed to be a reference to
the department.”

6. Section 118, subdivision {b), provides, in pertinent part, that the expiration
of a heense shall not depnive the Board junsdiction to proceed with a disciplinary action dunng

the penod within which the license may be renewed, restored, retssued or remstated. Under

2
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Scction 28921, the Board may renew an expired license at any time within four vears after the
expiration.

7 Section 150 states: "The department is under the control of a civil
executive officer who 1s known as the Director of Consumer Affairs."

8. Section 477 slates:

As used in this division:

"fa) "Board" includes "bureaw," "commission,” "committes," "department,”

ko

"division," "exanmining committee,” "program,” and "agency."

"(b}  "License" includes certificate, registration or other means to engage in a
business or profession regulated by this code.”

Q. Section 490 provides, in pertinent part, that the Board mav suspend or
revoke a license when it finds that the licensee has heen convicted of 2 cime substantially related
to the qualifications, funchons or duties of a licensed vocational nurse.

10,  Section 28735 provides, m pertinent part, that the Board may discipiine the
holder of a vocational rurse license for any reason provided mn Article 3 (commeneing with
section 25875} of the Vocational Nursing Practice Act.

11.  Scetion 287E states, in perlinent part:

"The Board may suspend or revoke a license 1ssued under this chapter {the

Yoralionail Nursing Practice Acl (Bus. & Frof. Code, 25840, et seq.)] for any of the following:

"(a)  Unprofessional conduct, .. ..

"1y Convichon of a cnme substantially related to the qualifications. functions,
and duties of a licensed vocational nurse, in which event the record of the conviction shall be
conchasive evidence of the conviction. . . "

12, Soection 28785 slates, m pertinent part:

In addition to other acts constituting unprofessional conduct within the meaning
of this chapter [the Vocational Nursing Practice Act] it is unprefessional conduct for a person

lcensed under this chapter to do any of the following:

3
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"(a)  Obtain or possess in violation of kaw, or preseribe, or except as directed by _
a licensed physician and surgeon, dentist or podiatrist administer to himself or herself or fuﬁlish
or administer to another, anv controlled substance as defined in Divigion 10 of the Health and
Safety Code, or any dangerous drug as defined in Section 4022,

“(by  Use any conbrolled substance as defined n Division 10 of the Heaith and
Safetv Code, or any dangerous drug as defined in Section 4022, or alcoholic beverages, to an
extent or in & manner dangerous or injuricus to himself or hersell, any other person, or the public,
or to the extent that the use impairs his or her ability to conduct with safety to the public the
practice anthonized by his or her heense.

"{c)  Be convictad of a eriminal offense involving pessession of any narcotic or
dangerous drug, or the préscriptiorg consumption, or self-adnumistralion of any of the substances
described in subdivisions {a) and (b) of this section, in which event the record of the conviction is
conclusive evidence thereof.”

13, Section 2878.6 states:

“A plea or verdict of guilty or a conviction following a plea of nolo contendere
made to a charge substantially related to the gualifications, functions and duties of a hicensed
vocational nurse is deemed to be a convietion within the meaning of this article. The board may
order the license suspended or revoked, or may dechine 1o issue a license, when the time for
appeal hias clapsed, or the judgment of conviction has been affirmed on appeal or when an order
granting probation 15 made suspending the imposition of sentence, irrespective of a subsequent
order under the provisions of Section 1203 4 of the Penal Code allowing such person to withdraw
his plea of gullty and to enter a plea of not guilty, or setting aside the verdict of gwilty, or
disrmissing the accusation, mfommation or indictment,”

14, Section 11032 of the Health and Safety Code provides, in pertinent part,
that the term “narceotics” means controlled substances classified in Schedule T or I as defined in
section 11054 or 11055 of that code.

i
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15, Section 11032 of the Health and Safety Code provides, in pertinent part,
that the term “restricted danparous dnigs” means conirolled substances classified 1n Schedules IO
and 1Y as defined in sections 11036 and 11057 of that code.

REGULATORY PROVISIONS

16.  California Cade of Regulations, title 16, section 2321 states:

“For the purposes of denial, suspension, or revocation of a license pursuant to
Division 1.3 (commencing with Seclion 473) of the Business and Professions Code, 4 ¢rime or
act shall be considered o be substantialky related to the gualifications, functions or dutics of a
licensed vocational nurse if to a substantial degree it evidences present or potential unlitness of
licensed vocational nurse to perform the functions authonzed by his license n a manner

consistent with the peblic health, safety, or welfare. Such crimnes or acts shall inelude but not be

lirrted io those mnvolving the following:

"Iy Any come or actinvolving the sale, gift, admimstration, or furnishing of
“narcotics or dangerous dmgs or dangerous devices” as defined in Section 4022 of the Busingss
and Professions Code.”

COST RECOVERY

17. Section 125.3 provides, in pertinent part, that the Board may request the
administrative law judge to direct a lcentiate found to have committed a violation or viclations
of the licensing act to pay a swn not to exceed the reasonable costs of the investigation and
enforcement of the case,

CONTROLLED SUBSTANCES [ DANGEROUS DRUGS

18, PCP {phencyelidine) 13 a Schedule I controlled substance as designated by
Health and Safety Code section 11055(e¥3). Tt 1s an addictive dissociative anesthetic that 1s used
for the mund-altermg, hallucinogemc effects it produces. It is categornized as a dangerous drug

pursuant ¢ Business and Professions Code section 4022

sl
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FIRST CAUSE FOR DISCIPLINE

(Convictions of Substantially Related Crimes)

[2.  Respondeniis subpect to disciplinary action under sections 490 and 2878,
subdivision (f), in conjunciion with California Code of Regulations, title 16, section 2321, in that
Respondent was convicted of crimes substantially related to the qualifications, functions oe
duties of a licensed vocational nurse which to a substantal degree evidence her present or
potential unfitmess as a licensed vocational nurse to perform the functions aﬁthﬂrized by her
license in a manner congistent with the public health, safety, or welfare. The convictions are as
follows:

a. . Ouorabout Apnl 24, 2008, after pleading nolo-contendere, Respondent
was convicted of one felony count of violanng Health and Safety Codes section 11377{a)
[possession of the controlled substance phencyclidina {PCP}, and one misdemeanor count of
viclating Velucle Cods section 23152(a} [drving a vehicle while under the influence of alcohol

and/or dregs] in the criminal proceeding entitled The People of the State of California v.

Rosalinda Martinez aka Rosealinda Martinez (Super. Ct. Kem County, 2008, o, BF122167 A,

The Court ordered Respondent to serve nine (3) months in jail and‘or a residential treatrment
facibity, and to pay fees, fines, and restitution.

b. The undertying factual circumsiance occurred on or about January 23,
2008, when California Highway Patrol officers arrested Respondent after they found her to be
drving her vehicle while under the influence of alcohol or dregs, and finding in her possession of
one-half of a eigarette dipped in PCP.

C. On or about July 6, 2006, after pleading nolo contendere, Respondent was
convicled of one rmisdemeanor count of violating Vehicle Code section 23152(a) [driving a
vehicle while under the influence of alcohol] m the comunal proceeding entitled The Peopte of
the State of California v, Rosalinda Martinez (Super, Ct. Kern County, 2006, No. BM691448A,
The Court ordered Respondert 1o serve two {2) days Jail time, participate in a licensed aleohol
education program for three (3) months or longer and pay 51,690 in fees and fines. Respondent

was placed on probation for three (3} vears.
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d. The underlving factual clrcumstancs oeeurred on or about May 3, 2006,
when Bakersficld Police Depariment officers arrested Respondent after she drove her vehicle off
the toad inle a residence. Respendent’s blood alechod centent (BAC) was 097%.

SECOND CAUSE FOR DISCIPLINE

{(Convictions of a Crimes Involving Alcohot and/or Contrelled Substances)

20.  Respondent is subject to discipiinary action under Section 2878,

-} subdivision {a), in conjunction with Section 2878.5, subdivision (c), on the grounds of

unprofessional conduct, in that on or aboul July &, 2006, and on or about Aprii 24, 2008,
Respondent was convicted of crimes involving aleohol and/or PCP, a controlled substance and
dangcrous drg, as described more fully in paragraph 19, subdivisions (a) - (d), above.
THIRD CAUSE FOR DISCIFLINE
{Dangerous Use of Controlied Substances/Alcohol)

21.  Respondent is subjscl to disciplinary action under Section 2878,
subdhvision (a}, m conjunction with Section 28753, subdivision (b}, an the grounds of
unprofessional conduct, in that on or about May 3, 2000, and on or about fanuary 23, 2008,
Eespondent uszd a controlled substance, and/or alcobolic beverages, in a manner dangerous to
herself and others, as described more fully in paragraph 19, subdivisions (g} - (d} above.

FOURTH CAHSE FOR DISCIPLINE
(UInlawfully Obtain / Possess Controlled Snbstance-PCF)

22, Respondent is subject to diseaplinary action under Section 2878,
subdivision {a}, inconjunction with Section 2878.5, subdivision (a), on the grounds of
unprofessional conduct, in that on or about January 23, 2008, Respondent unlawfuolly obtained or
possessed PCP, a controlled substance and dangerous drug, as described more fully in paragraph
19, subdivisions {a) and (b}, above.

DISCIPLINE CONSIDERATIONS

23, To determine the degree of disciphine, Complamant alleges that on or
about February 13, 2002, after pleading guilty, Respondent was convicted of one misdemeanor
countt of vielating Vehicle Code section 23103 [reckless driving] in the crinunal procesdimg

=
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entitled The People of the State of California v. Rosealinda Martinez (Super. Ct. San Bernardino
County, 2001, No, TVAR7TIS1). The underlying factual circumstance occurred on or about
April 15, 2001, The record of the criminal proceeding is incorporated as if fully set forth,
PRAYER

‘*‘»-*H.EﬁPUR_E, Complainant requests that a heanng be held o the matters herein
alleged, and that follpwing the hearing, the Divector issus a decision:

1 Revoking or suspending Vocational Iurse License No. VIN 204442, {asued
to Respondent;

2. Ordering Respondent to pay the Bureau the reasopable costs of the
investigation and enforcement of this case, pursuant to Businsss and Professions Code section
125.3; and

3. Takmg such other and further action as deemed necessary and proper.

DATED: I-I-::*_\-err.ber T, A0CS

(e TS

RESA BELLE=TONES/ 1D, /AM.S N, RX,
Executive Officer
Bureau of Vocational Narsing and Psychiatric Technicians
Department of Consumer Affamrs
State of Califormia

Complainant
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